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Before Ci ssel, Hohein and Bucher, Adm nistrative TrademarKk
Judges.

Qpi ni on by Hohein, Adm nistrative Trademark Judge:

An application has been filed by Vitamn Logic, Inc. to
register the mark "VITAMN LOG C' for "vitanm n preparations"."’

Regi strati on has been opposed by Georgia Bariatrics,
P.C. on the ground that opposer "is and for many years has been

I n the business of selling health supplenents including vitam n,

' Ser. No. 75/029,389, filed on Decenber 7, 1995, which alleges a bona
fide intention to use the mark in comerce. The word "VITAMN' is
di scl ai ned.
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m neral and herbal preparations”; that since at |east as early as
1992, opposer has used the mark "VI TALOG C' in connection with
such goods; and that applicant’s mark, when applied to
applicant’s goods, so resenbles opposer’s previously used mark as
to be likely to cause confusion, mistake or deception.?

Applicant, in its answer, has denied the salient
al | egations of the opposition.?

The record includes the pleadings; the file of the
opposed application; and, as part of opposer’s case-in-chief, the
testi nony, with exhibits, of Jan McBarron, MD., who is the
presi dent and co-owner of opposer. As the rest of its case-in-
chi ef, opposer has subnitted notices of reliance® upon, anong

5

other things,” a copy of its application, Ser. No. 75/177,151, to

register the mark "VITA LOA C' for "natural health supplenents,

? Al though opposer also alleges that "the registration by Applicant of
its mark will falsely suggest a connection with Cpposer," such

all egation will not be given further consideration inasmuch as it was
nei ther pursued at trial nor argued in the briefs.

* Wile applicant additionally alleges, as a nomnal affirmative
defense, that opposer, "by failing to pursue registration of Qpposer’s
mark in a tinely manner, is guilty of laches and has prejudiced
Applicant, who has expended significant resources in placing the mark
VITAMN LOG C in actual use," such defense was neither tried nor
raised in the briefs. Accordingly, no further consideration will be
given to applicant’s putative affirnmative defense of |aches.

“ The parties’ joint stipulation, received on June 22, 1998, to submit
evi dence--including the filing of any notices of reliance--"outside of
each party’s Principal Testinony period" is approved.

° Wil e opposer also states that it relies upon its first set of
interrogatories to applicant and applicant’s answers thereto, copies
of such docunents apparently were not furnished; instead, the Board
received a copy of applicant’s first set of discovery requests to
opposer.
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nanely, natural vitamin, mineral and herbal preparations”.®
Applicant, as its case-in-chief, took the testinony, with

exhi bits, of Suzanne Miisch, who is applicant’s director of
operations and secretary. Briefs have been filed, ' but an oral
heari ng was not requested.

The issues to be determined in this case are whet her
opposer has established that it has priority of use of its mark®
and, if so, whether contenporaneous use of the parties’ marks in
connection wth their respective goods is likely to cause
confusion as to source or sponsorship.

According to the record, opposer was started in August

1987 as the nedical practice of Dr. Jan MBarron, a physician

® The remaining itens upon which opposer relies, although not proper
subject matter for a notice of reliance, are in any event surpl usage

i nasnmuch as they constitute duplicate copies of evidence which
otherwi se forms part of the record in this proceeding.

" Al though opposer, inits main brief, raises the additional issue that
the application opposed is barred by applicant’s intentional msuse of
the registration notice, such issue was neither pleaded nor tried by
the express or inplied consent of the parties. Accordingly, no
further consideration will be given thereto. Simlarly, applicant in
its brief sets forth the nonsensical statenent that it "believes that
Applicant’s mark VITAMN LOG C is not confusingly simlar to Qpposer’s
mark VITA LOG C and Applicant believes that it is the senior user of
the mark VITAMN LOAJd C and that it is legally identical to Qpposer’s
mark VITA LOG C used in connection with legally identical goods and,

t hus, Opposer’s application should be rejected."” The basis for such
rejection, applicant explains, is that "if it is determ ned that the
mark ... was not used [by opposer] at the tinme Qpposer’s application

was filed, Opposer’s application nust be held void ab initio ....
However, inasmuch as opposer’s application to register its nmark i s not
before the Board in this proceeding, no further consideration will be
given to such claim

® Wil e opposer, as noted previously, pleaded ownership of the mark
"VITALOA C, " the evidence presented by opposer at trial shows use of
the mark "VITA LOG C' instead. Nevertheless, inasnmuch as there is no
question that the latter, for all practical purposes, is the |lega
equi val ent of the former, we have adopted the practice of the parties
intheir briefs and will refer to opposer’s mark in the remi nder of
this opinion as "VITALOGAC " since such two-word term projects the
same continuing conmercial inpression as the single term"VITALOd C'.
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whose principal area of expertise is "[b]Jariatric nmedicine, which
I's the nedical specialty of obesity.”" (MBarron dep. at 76.)
Dr. McBarron is the president of opposer and is the co-owner
t hereof along with her husband, Joseph "Duke" Liberatore. In
conjunction wth the patient treatnent prograns prescribed by Dr.
McBarron, opposer markets various vitam ns, herbs and suppl enents
under the mark "VITA LOd C' and has done so since at |east as
early as the sumrer of 1994.

Dr. McBarron and her husband al so own three other
busi ness. One of those, Peachtree Natural Foods, is a retai
"natural foods store" which opened the first of its eight
| ocations in Cctober 1991 and primarily sells vitamn and her bal
suppl enment's, including opposer’s "VITA LOd C' products. (ld. at
8.) A second conpany, The Institute For Healthy Living, is a
mai | -order retail er and whol esal er which was started in August
1992 and sells vitam ns, herbs and suppl enents, including
opposer’s "VITA LOGd C' products, to consuners and to natural food
or health food stores. |In addition, The Institute For Healthy
Living acts as the supplier of "VITA LOG C' vitamns, herbs and
suppl enents for both opposer and Peachtree Natural Foods stores.
A third business is a nationally syndicated weekly radi o show on
heal th i ssues, known as "The Duke And The Doctor," which began
around February or March 1993. Such show, of which a tel evision
version is done twice weekly, airs five tinmes a week and features
a listener call-in format. The show al so advertises and offers
opposer’s "VITA LOA C' vitam ns, herbs and suppl enents. Thus,

according to Dr. MBarron, opposer’s "Vita Logic [brand of goods]
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Is sold through ... Duke And The Doctor, ... the Institute For
Heal thy Living and all the [Peachtree Natural Foods] stores as
wel | as through ny private practice.” (ld. at 15.)

Dr. McBarron also testified that "our line of [VITA
LOAd C] vitamn[s] is sold in health food stores all across the
country because the institute sells wholesale to health food
stores.” (ld. at 17.) Opposer, however, does not produce any of
Its products. Instead, through The Institute For Heal thy Living,
whose nanme appears on | abels for the goods, opposer has a
manuf acturi ng conpany nake and package its vitam ns, herbs and
suppl enents. Dependi ng on the anount of product, opposer’s "VITA
LOG C' goods range in price from$6.95 to $90.00 a bottle. G oss
revenue for such goods amounted to $175,816.00 for the first half
of 1997, $329,860.00 for 1996 and $89, 991. 00 for 1995,
respectively representing unit sales of 11,271, 21,991 and 5, 999
bottles. While, in particular, opposer derives the predon nant
portion of its revenue fromDr. MBarron's fees as a physici an,
she estimated that about 15 percent of opposer’s revenue is from
sales of "VITA LOA C' products. Sales thereof produce better
than 50 percent of the revenue generated by Peachtree Natural
Foods stores and account for 60 to 70 percent of the revenue
earned by The Institute For Heal thy Living.

Qpposer’s products were first advertised at |east as
early as the sumrer of 1994. Such products are advertised in
mai | -order catal ogs distributed by The Institute For Healthy
Living and in nonthly newsletters dissem nated as flyers and bag-

stuffers by Peachtree Natural Foods stores. The latter conpany,
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al ong wi th opposer, also does |ocal newspaper, print, radio and
tel evision advertising for the "VITA LOG C' goods. In addition,
such goods are pronoted on The Duke And The Doctor show, which on
occasi on broadcasts |ive from Peachtree Natural Foods and ot her
health food stores. During the first six nonths of 1997, opposer
spent $116, 752. 00 on advertising its "VITA LOd C' products and
expended $205, 933. 00 and $114, 419.00 thereon in, respectively,
1996 and 1995. (O her sources of advertising include radio,
television and print ads run by various health food stores which
carry such products.

Dr. McBarron first heard of applicant’s "VITAMN LOGJ C'
vitam n preparations in |late 1996 when, while doing her program
she "had a caller on the radio ask if Vitamn Logic was the Vita
Logic we talk about.” (ld. at 64.) According to Dr. MBarron,
she has experienced about a dozen of such incidents, sone of
whi ch have been in the formof letters to her radio show from
persons who were unable to get their inquiries on the air. These
inquiries, she testified, have been "sprinkled out"” over tine,
al t hough she could not recall whether any of the letters were
retained. (ld. at 65.)

Applicant, |ike opposer, sells a full line of vitamn
preparations and herbal supplenents. Applicant, which was
I ncorporated sonetinme in 1996, markets such products under the
mark "VITAM N LOd C' and has conti nuously done so, according to
Ms. Maisch’s know edge, since the date of its incorporation.
Applicant’s line of "VITAMN LOQ3 C' products includes "conmodity"

Items such as vitamn C, which are offered by virtually every
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conpany which sells vitam n preparations and suppl enents, as wel |l
as its exclusive "propriety formulations” of nutritional
suppl enments. (Maisch dep. at 9.)

Li ke opposer, the manufacturing of applicant’s goods is
"contracted out"” in that applicant has anot her conpany produce
and label its "VITAMN LOG C' products. However, unlike opposer,
applicant’s goods are not sold to whol esal ers and thus are not
sold, for exanple, by physicians who would prescribe such
products. Instead, applicant’s goods are sold only by mail order
and at retail through both "G eat Earth" vitam n stores, which
al so sell opposer’s "VITA LOG C' products,® and applicant’s own
"Vitam n Logic" health food stores. As of the deposition date of
Its witness, applicant operated five of its "Vitamn Logic"
heal th food stores and had franchised two others. Sales of
applicant’s "VITAMN LOG C' vitam n preparations for 1997, the
only year for which sales figures were provided, were stated to
be $500, 000. 00.

Applicant advertises its "VITAMN LOGd C' goods in a
variety of ways, but many of its printed ads and nost of its
pronotional materials reflect the thene that such products, as
stated on its letterhead stationery, are "Premium Quality, Doctor

Desi gned, Laboratory Tested". (Applicant’s exhibit 15.) In

° Specifically, when asked if she had "ever heard of Great Earth"
vitamn stores, Dr. MBarron replied that "we have a custoner called
Great Earth" and further testified as follows:

Q And do you sell Vita Logic products to thenf

A Yes.

(McBarron dep. at 71.)
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particular, as to the role apparently played by doctors in the
devel opment and marketing of applicant’s goods, the packet of
materials it distributes to prospective franchisees indicates
that "A team of health care professionals, including nedical
doctors, naturopathic physicians, nutritionists and
bi ochem sts[,] fornul ates each product”; a flyer containing
coupons refers to "A Conpl ete Doctor Designed Nutritional
Progrant; and a store handout, besides expl aining that the phrase
"’ Doctor Designed nean[s]" that applicant’s "suppl enents are
formul ated by heal th professionals who understand the human
body," states that:

The uni que fornmulas at VITAM N LOd C® bear

the label "Doctor Designed" because of the

extensive research and cooperation that went

into formulating them. Created by a

consortium of health experts, VITAM N LOGE C®

formulas are the collective work of Medical

and Naturopathic Physicians working in

conjunction with Biochemists and

Nutritionists to bring you fully balanced,

high potency formulas.
(Applicant's exhibits 2, 7 and 11.)

Applicant's advertising of its "VITAMIN LOGIC" products
is done in local newspapers and on the radio. In addition,
prospective customers visiting its retail stores receive a free
three-day supply of one of applicant's vitamin and mineral
supplements. Applicant, since at least the beginning of 1996,
also sponsors a weekly call-in radio talk show, hosted by a

certified nutritionist, on health and nutrition. The show, which

is broadcast live from applicant's retail stores, regularly
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features commentary from nmedi cal doctors and naturopathic
physi ci ans.

While Ms. Maisch indicated in her testinony that she
has heard of the nanme "VITA LOd C," she also testified that, to
t he best of her know edge, none of applicant’s custoners who have
purchased its "VITAMN LOd C' products by mail order or through
its retail stores have ever inquired about opposer’s "VITA LOd C
goods. Ms. Miisch also testified to authorizing a trademark
search report, which was prepared by a comercial firmafter the
filing of both applicant’s and opposer’s applications to register
their respective marks, which lists a total of 116 instances in
which the word "LOG C' (or derivatives thereof) is used as a
formative for marks for vitamns or nutritional supplenents.
However, other than the parties’ marks, the record contains no
evi dence that any of such marks has been or is currently in
actual use, nor are any of the third-party marks listed in the
search report substantially simlar to either of the parties’
mar ks.

Turning first to the issue of priority, we note that if
opposer does not have rights in its mark which are equal or
superior to those of applicant, it sinply cannot prevail in this
proceeding. W find, however, that opposer does have priority
I nasmuch as its first use of the mark "VITA LOd C' for vitam ns,
m neral s and herbal preparations occurred in Septenber 1994. By
contrast, not only did applicant’s first use of the mark "VITAM N
LOE C'" for vitam n preparations not take place until sonetine in

1996, but the earliest date upon which it can rely in this
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proceedi ng, nanely, the Decenber 5, 1995 filing date of its

i nvol ved application,” is obviously subsequent to opposer’s date
of first use. Applicant asserts, however, that opposer "has
failed to produce any evidence of any use of the mark VITA LOG C
in the nane of Georgia Bariatrics, P.C." and that, instead, the
"exhi bits of use of the mark VITA LOG3 C produced in the evidence
collected in this proceeding are all in the nanme of [The]
Institute [FJor Healthy Living."

It is our view, however, that the testinony and
exhibits introduced by Dr. McBarron are sufficient to establish
opposer’s Septenber 1994 date of first use of the VITA LOd C mark
for vitamn, mneral and herbal supplenents. The exhibits, which
variously show that such products have been | abel ed as being
"Fornmul ated For: Institute of Healthy Living" and that they have
been advertised by Peachtree Natural Foods and The Institute For
Heal thy Living, are not inconsistent with Dr. MBarron’'s
testinony that opposer is the owner of the "VITA LOGd C' nark.
Such conpani es, which |Iike opposer are co-owned by Dr. MBarron
and her husband (who al so constitute the sole corporate officers
thereof), are on this record nerely deal ers which buy and resel
t he branded nerchandi se, but such activity does not vest therein

any ownership rights in the mark for the goods they distribute.™

Y See Zirco Corp. v. American Tel. & Tel. Co., 21 USPQd 1542, 1544
(TTAB 1991).

" See 2 J. McCarthy, McCarthy on Tradenmarks & Unfair Conpetition
816:48 (4th ed. 1999) at page 16-66. Similarly, we also note that

approximately half of the labels for applicant's "VITAMIN LOGIC"

products, which were introduced as exhibit 1 to the deposition of Ms.

Maisch, contain no reference to applicant and, instead, simply bear

the legend "Distributed by Alpine Naturals".

10
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Furthernore, according to Dr. MBarron, while she does not have
any invoices fromMarlyn Nutraceuticals, which fornerly served as
t he manuf acturing conpany for "VITA LOGd C' products, from before
April 1995 or have any records from 1994 due to "sone internal
probl ens,” she also testified on cross-exam nation that she and
her husband "neke all the decisions" for the conpanies which they
co-own and that "we have set it up so that The Institute For
Healthy Living is the one who deals with the manufacturer” so

t hat opposer, "Georgia Bariatrics[,] remains exclusively for
patient care, so to speak.” (MBarron dep. at, respectively, 91
and 82.)

This brings us, therefore, to consideration of the
pertinent factors set forth inlInre E 1. du Pont de Nenours &
Co., 476 F.2d 1357, 177 USPQ 563, 567 (CCPA 1973), for
determ ni ng whether a |ikelihood of confusion exists. To begin
wi th, we note anong other things that, as identified inits
application, applicant’s "vitam n preparations” are |egally
I dentical to opposer’s various health supplenents, including
vitam n, mneral and herbal preparations. As applicant concedes
inits brief, "[i]t is undisputed that Applicant’s goods and
Opposer’s goods are closely related and, in sonme cases, virtually
I dentical . "

Applicant neverthel ess argues that, "while Applicant’s
goods and Opposer’s goods are closely related or in many cases
I dentical, the unique nature of the vitam n and dietary

suppl enment busi ness renders the proprietary products and the

11
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custoner service delivered along wth the vitam n and dietary
suppl ement products the determning factor in the customer’s

I dentification of the source of vitam n and dietary suppl enents.”
Applicant’s argunment, however, ignores the fact that, as set
forth in its application, its "vitamn preparations” enconpass
what applicant has characterized as "comodity itens that are
offered by virtually every supplier” in the vitamn and dietary
suppl enent field, including the commodity products sold by
opposer. It is settled, in this regard, that the registrability
of applicant’s mark nust be evaluated on the basis of the

I dentification of goods set forth in its involved application,
notwi t hst andi ng what the record may reveal as to the particul ar
nature of applicant’s goods, their actual channels of trade or
manners of distribution, or the classes of purchasers to which
they are in fact sold. See, e.g., COctocom Systens Inc. V.
Houst on Conputer Services Inc., 918 F.2d 937, 16 USPQ2d 1783,
1787 (Fed. G r. 1990) and Canadi an I nperial Bank of Conmerce,
N.A. v. Wells Fargo Bank, 811 F.2d 1490, 1 USPQ2d 1813, 1815-16
(Fed. Gr. 1987). Moreover, even as to the so-call proprietary
products, opposer’s witness indicated that opposer offers
proprietary products which are simlar to those sold applicant,
al t hough the formulas therefor are not identical. |In particular,
upon reviewing a mail-order formand price list for applicant’s
"VTAM N LOG C' products, Dr. MBarron testified that she did not
"see any product on here that there’s not a conparable one in the

Vita Logic line." (ld. at 68.)

12
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It is clear, therefore, that as legally identical
products, applicant’s vitam n preparati ons and opposer’s vitamn,
m neral and herbal dietary supplenents would be sold through the
same channels of trade to the sane classes of custonmers. In
fact, the record confirnms that such is the case in that the
parties, for exanple, sell their goods to ordinary consunmers by
mai | order and through health food and/or natural food stores.
Both parties also market their vitamns and dietary suppl enents
to the general public in identical manners and tout their goods
as doctor designed or recommended. Specifically, as applicant
concedes in its brief, "it is a case of deja vu since both use a
radio tal k show, personal appearances, newspaper inserts,
newsl etter, newspaper advertisenents, coupons, and the like to
pronote their respective goods.”" There sinply is no doubt,
therefore, that if the parties’ vitamn preparations were to be
sol d under the sane or substantially simlar marks, confusion as
to the source or sponsorship thereof would be likely to occur.

Whil e we disagree with opposer’s assertion in its main
brief that the parties’ marks are "legally identical," we find
t hat when considered in their entireties, applicant’s "VITAMN
LOE C'" mark is substantially simlar in sound, appearance and
connotation to opposer’s "VITA LOG C' mark. Mst inportantly,
when used in connection with dietary suppl enments and ot her
vitam n preparations, the respective marks project essentially

t he sanme overal |l commercial inpression

13
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In view thereof, and irrespective of any instances of
actual confusion as asserted by opposer,* we concl ude that
consuners famliar with opposer’s "VITA LOAC' mark for its
various heal th suppl enents, including vitamn, mneral and herbal
preparations, would be likely to believe, upon encountering
applicant’s substantially simlar "VITAMN LOd C' mark for its
vitam n preparations, that such goods (which are identical for
all practical purposes) emanate from or are otherw se sponsored
by or affiliated with, the sanme source.

Deci sion: The opposition is sustained and registration

to applicant is refused.

R F. G ssel

G D. Hohein

D. E. Bucher
Adm ni strative Trademark Judges,
Trademark Trial and Appeal Board

” As to opposer’s contention that the record reveals several instances
of actual confusion between the parties’ narks, we are constrained to
agree with applicant that the single incident testified to by Dr.
McBarron, in which a caller to The Duke And The Doctor radi o program
inquired as to whether "VITAMN LOG C' products were the "VITA LOG C'
products tal ked about on the show, tends to show that the particul ar
caller was able to distinguish the goods, based upon the marks, rather
than being actually confused. Dr. MBarron's undocunented reports of
several other allegedly simlar incidents of actual confusion nust be
considered, in the absence of further details, as sinply de mnims

In addition, the fact remains that, with the exception of a single
retail outlet ("Great Earth" vitamin stores) shared by the parti es,

ci rcunst ances have not been shown to be such that if confusion were
likely, it could be expected to have taken place. Accordingly,

whet her there have been any incidents of actual confusion is not a
meani ngful factor in this case.
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